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Expert Q&A: 2017 Mid-Year Checkup 
on Paid Sick Leave Developments

An Expert Q&A with Mike Soltis, former 
principal of Jackson Lewis, P.C. and author of 
the PaidSickLeave@Work blog, about recent 
developments in paid sick leave (PSL) laws 
throughout the country and compliance advice 
for employers.

Most private employers are not required by federal law to provide 
paid sick leave (PSL) to their employees. However, many state and 
local legislators are filling this benefit gap by enacting laws that 
mandate PSL for workers in various jurisdictions across the country. 
The resulting patchwork of often conflicting PSL laws creates human 
resources and compliance challenges for employers, especially those 
with workers in multiple jurisdictions.

Practical Law reached out to Mike Soltis, former Managing Principal 
and Litigation Manager of Jackson Lewis, P.C., in Stamford, 
Connecticut, for a mid-year checkup on PSL developments in 2017 
and pragmatic advice for employers struggling to keep up with 
them. Mike has decades of experience representing employers and 
currently is the author of the blog PaidSickLeave@Work.

AFTER THE FLURRY OF NEW STATE AND LOCAL PSL  
LAWS PASSED IN 2016, WHAT DEVELOPMENTS  
HAVE YOU SEEN SO FAR IN 2017?

There is no employment regulatory patchwork as vast and complex 
as PSL. At the close of 2016, PSL laws were on the books in:

�� Seven states (Arizona, California, Connecticut, Massachusetts, 
Oregon, Vermont, and Washington) and the District of Columbia.

�� The Commonwealth of Puerto Rico.

�� Two counties:
�z Cook County, Illinois, though many municipalities have opted out 

of this law; and
�z Montgomery County, Maryland, with further amendments 

currently under consideration.

�� Thirty municipalities, including 13 in New Jersey and eight in California.

Since then, the patchwork has expanded to include:

�� Newly enacted PSL laws that became effective January 1, 2017, in:
�z Vermont (statewide);
�z Santa Monica, California; and
�z Spokane, Washington.

�� Another five new PSL laws that become effective on July 1, 2017, in:
�z Arizona (statewide, after a failed legal challenge);
�z Chicago, Illinois;
�z Cook County, Illinois, except for those municipalities that have 

opted out of the law or will opt out before the effective date;
�z Minneapolis, Minnesota (subject to a pending legal challenge 

about its validity and scope); and
�z St. Paul, Minnesota.

Legislatures in more than a dozen states have considered PSL bills 
so far in 2017. However, only the Maryland and Nevada legislatures 
were able to pass a bill and in both states, the governor vetoed it. The 
Maryland legislature will likely attempt to overturn the governor’s 
veto when it reconvenes in January 2018. The Maryland bill originally 
passed with barely enough votes in each chamber to override the veto.

Rhode Island is the only state still considering a PSL law during 
this legislative session, which ends on June 30. As of June 22, an 
amended version of the bill cleared the Senate labor committee  
and has been placed on the Senate calendar for June 28.

Also at the close of 2016, 15 states had enacted “preemption” laws 
prohibiting their political subdivisions from adopting any local PSL 
ordinances. While local legislatures did not enact any new PSL laws 
in 2017, new preemption laws were passed in:

�� Arkansas.

�� Georgia.

�� Iowa.

�� Ohio.

�� South Carolina.

The Minnesota legislature also passed a preemption bill but 
Governor Mark Dayton vetoed the bill.
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Cook County, Illinois, has been a recent hotbed of PSL activity. Cook 
County passed the Earned Sick Leave Ordinance last year. However, 
political subdivisions within the County have until the July 1, 2017 
effective date of the ordinance to “opt out” of its requirements 
and more than half of the County’s approximately 130 political 
subdivisions (at least 74 as of June 23) have done so.

A handful of lawsuits challenging PSL laws has also contributed to 
the patchwork. So far in 2017:

�� The Arizona Supreme Court, in a one-paragraph order in March, 
rejected a constitutional challenge to Proposition 206, a ballot 
initiative approved last November, which requires most Arizona 
employers to provide paid sick days. The Court has yet to issue the 
corresponding written opinion.

�� In Oregon, a number of counties challenged the Oregon Paid Sick 
Leave law, arguing that it is an “unfunded liability” that violates 
the state constitution. If a local government must spend more than 
.01% of its budget on a new law, it is an unfunded liability and the 
local government need not comply with it. A judge agreed with 
the argument and set a July date for trial to determine whether 
each of the plaintiff counties must spend more than .01% of their 
budgets on the new law. However, the lawsuit only deals with the 
counties as employers and does not affect enforcement of the law 
regarding other covered employers.

�� In Washington, a trial court judge rejected a state constitutional 
challenge to Initiative 1433, a ballot initiative passed by voters last 
November, which requires most employers to provide paid sick 
time. The plaintiffs have said they would not appeal the decision.

�� In Albuquerque, New Mexico, two lawsuits are challenging an 
effort to have a ballot initiative this fall on the City’s proposed 
Healthy Workforce Ordinance (HWO). One challenges the 
constitutionality of the proposed initiative, alleging that it violates 
the “single subject” rule by combining too many separate issues 
and is overbroad because it applies to employers outside the City’s 
geographic limits. The second lawsuit deals with the mechanics 
of the proposed ballot initiative. A judge ruled last fall that the 
full seven-page text of the HWO must be on the ballot, while 
proponents argue that a summary is sufficient.

�� A Pennsylvania appellate court affirmed a trial court’s decision 
holding that Pittsburgh did not have the authority to enact its PSL 
law and invalidated that law. The City of Pittsburgh is appealing 
the decision.

�� A Minnesota trial court held that the Minneapolis Sick and Safe 
Time Ordinance was enforceable only regarding businesses 
within the geographic boundaries of Minneapolis but enjoined its 
enforcement outside of those boundaries. An appeal is pending in 
the Minnesota Appellate Court.

DID THE CHANGE IN ADMINISTRATION AFFECT  
ANY EXISTING OR PENDING PSL LEGISLATION  
ON THE FEDERAL LEVEL?

To date, the change in administration has not affected any existing or 
pending federal PSL legislation.

On Labor Day 2015, then-President Obama signed Executive Order 
13706, Establishing Paid Sick Leave for Federal Contractors (EO 
13706), which requires covered government contractors to provide 

certain employees with PSL. EO 13706 applies to certain government 
contracts entered into after January 1, 2017. While there has been 
speculation about whether EO 13706 will continue in the Trump 
administration, no steps have yet been taken to negate it and, unless 
it is voided, EO 13706 remains in effect.

With 466 pages of commentary and regulations relating to this EO, 
the federal contribution to the PSL patchwork is the weightiest, by 
far. The regulations do not preempt any other PSL requirements, 
such as state or local law. For more information, see Legal Update, 
Obama Signs Executive Order Requiring Paid Sick Leave for Federal 
Contractor Employees (1-618-6666) and Labor and Employment 
Statutes, Regulations, and Executive Orders Governing Federal 
Contractors Chart: Overview (7-605-0226).

The Healthy Families Act was introduced yet again in both the 
House (H.R. 1516) and the Senate (S. 636). The Act would require 
employers with at least 15 employees to allow employees to 
accrue up to 56 hours of paid sick time each year. The bills have 
been referred to committee. Similar bills have been introduced in 
Congress since 2004, but given the current political environment in 
Washington it is unlikely that Congress will enact this bill.

WITH SUCH A PATCHWORK OF LAWS, WHAT 
RECOMMENDATIONS DO YOU HAVE FOR EMPLOYERS 
TRYING TO COMPLY WITH PSL LAWS IN MULTIPLE 
JURISDICTIONS?

The compliance challenge for employers in multiple PSL jurisdictions 
can be daunting, but employers have several options.

A good place to start is focusing on the “safe harbor” language in 
the applicable PSL laws. Every PSL law has some provision that says, 
in essence, if an employer already has a plan or policy that provides 
the paid leave benefit required by the law and allows employees to 
use the leave for the same reasons and under the same terms and 
conditions, the employer need not provide additional PSL.

Most employers already provide paid leave that is more generous 
than what is required by many PSL laws. This paid leave may be 
paid vacation, personal days, paid time off (PTO), sick days, or some 
combination of these leave types. However, employers may need to 
modify the paid leave policies to comply with one or more PSL laws.

Some of the most common required modifications address:

�� Eligibility. Some employers provide paid leave benefits to regular 
full-time employees only. PSL laws generally require employers to 
allow part-time, and in some cases even temporary, employees to 
accrue PSL.

�� Leave accrual time. Many employers require employees to be 
employed for a period of time before being eligible for PSL or other 
paid benefits. Each PSL law defines when an employee begins to 
accrue PSL and when an employee can begin to use it. While there 
is no uniform standard, many laws require that employees begin 
accrue leave on the first day of employment and earn the right to 
use accrued time after 90 days.

�� Accrual rate. The safe harbor provisions generally require 
employers to allow employees to accrue PSL at least as quickly 
as required under the law. Employers that provide paid leave on 
an accrual basis must revisit the accrual method used to ensure 
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employees accrue at the same or a faster rate than required by the 
applicable PSL law.

�� Frontloading. Some employer paid leave policies are not based on 
accrual of time off but are outright grants of time off each annual 
leave period. Most PSL laws allow frontloading of annual leave as 
an alternative to accrual based on hours worked but some have 
specific conditions for using the frontloading approach.

�� Minimum increments for leave usage. Many employer 
policies require that paid time off be used in half-day or full-
day increments. Most PSL laws require that employers allow 
employees to use PSL in the minimum increment that the 
employer uses to track time, which is often as little as six minutes. 
Some laws allow employers to adopt a reasonable minimum 
increment but set a maximum between one and four hours.

�� Notice requirements. All covered employers have notice posting 
requirements under applicable PSL laws. In addition to posting 
requirements, most laws allow employers to require employees 
to give up to seven days’ notice of the foreseeable need to use 
paid sick time and as much notice as practicable when the need 
is unforeseeable. Some laws require that an employer’s notice 
requirements be in writing to be enforceable. 

�� Carryover. Employer policies vary widely regarding carryover of 
accrued but unused paid leave. They may be any combination of:
�z “use it or lose it” policies that allow no carryover (if allowed by 

applicable law);
�z limits on the amount of carryover and conditions on its use; and
�z unlimited carryover.

�� Each PSL law has its own carryover scheme that varies widely by 
jurisdiction. Most employers will need to either create a carryover 
plan or tweak their existing program to comply with applicable law.

�� Attendance discipline. Under attendance policies generally, 
employee violations may lead to discipline. For example, under 
some policies, repeatedly taking sick days on either end of a 
weekend, planned vacation, or company holiday may be grounds 
for discipline. If any provision of an attendance policy imposes 
greater requirements than an applicable PSL law, disciplining an 
employee who complied with the sick leave law but violated the 
attendance policy is risky. Many PSL laws, especially those enacted 
more recently, state explicitly that an employer may not consider 
any time taken under the PSL law in its attendance disciplinary 
program. This means, for example, that an employer with a point 
system for attendance cannot issue a point for an absence covered 
by a PSL law.

Starting with existing policies as a strategy for complying with PSL 
laws has obvious advantages. An employer generally can comply 
with the law without offering additional paid time off, though it may 
need to modify the administration of its existing policy.

Employers that must comply with multiple PSL laws face greater 
challenges when modifying existing programs. These employers may 
opt to create an addendum for some or all of the PSL jurisdictions. 
This is particularly worth considering where a paid sick leave law has 
a unique provision. For example, the Spokane Earned Sick and Safe 
Leave Law allows employees to use accrued time for bereavement. 
A multi-jurisdiction employer may not want to disrupt its existing 
bereavement policy by including it in a PSL program. In that case, 

the employer could address the Spokane issue in an addendum and 
leave its bereavement policy unchanged.

A third option is to create a separate PSL policy for each jurisdiction 
covered by a PSL law. The benefit of this approach is that the policy 
is a self-contained document and eliminates the confusion that can 
result from combining a primary document with multiple addenda.

HOW DOES PSL INTERACT WITH PAID FAMILY  
AND MEDICAL LEAVE IN THOSE JURISDICTIONS  
THAT REQUIRE IT, SUCH AS IN DC, CALIFORNIA,  
AND NEW YORK (AS OF JANUARY 1, 2018)?

While only a few states have paid family and medical leave laws, 
there seems to be a growing interest in these laws at both the federal 
and state level. President Trump’s proposed budget includes funding 
for state-run plans to provide up to six weeks of paid family leave. 
New York’s paid family leave law becomes effective in January 2018.

Integrating PSL laws into the existing paid leave framework adds to 
the compliance challenge. An employer in a jurisdiction with both 
a PSL law and a paid family and medical leave law should consider 
doing a side-by-side analysis to ensure employees receive the 
appropriate benefits. Some of the variables include:

�� Eligibility for benefits. Under PSL laws, all regular full-time and 
part-time employees, and sometimes even temporary employees, 
are eligible for the benefit. Under some paid family and medical 
leave laws, an employee must work a minimum number of hours 
before becoming eligible for benefits. 

�� Uses of the benefit. Each law defines the circumstances that make 
employees eligible for a benefit under the law. PSL generally may 
be used in many situations not provided for in a paid family and 
medical leave law, such as caring for a healthy child whose school 
is closed due to a public health emergency.

�� Notice. PSL laws generally allow an employer to require no 
more than seven days’ notice of the foreseeable need for leave. 
Paid family and medical leave laws often have longer notice 
requirements.

�� Minimum increment. Under some paid family and medical leave 
laws, an employer can require leave use in a minimum of one-day 
increments. Under PSL laws, the minimum increment can be as 
small as six minutes.

�� Duplication of monetary benefits. Depending on the reason 
for an employee’s absence, the employee may be receiving 
compensation through a disability plan, workers’ compensation, 
employer salary continuation plan, federal, state, or local PSL 
law, or state or local family and medical leave law. An employer 
has an interest in ensuring that employees receive benefits they 
are entitled to without duplicating monetary payments. Often the 
appropriate source of benefits is clear. Sometimes, it may take an 
extended period to determine the source of benefits, for example, 
where an employer disputes an employee’s claim that the illness or 
injury is work-related. Employers need to determine:
�z what payments, and from what source, the employee will receive 

until the dispute is resolved; and
�z how to manage the benefits if the employee was paid from a 

source but it turns out the employee was not entitled receive the 
benefits provided.
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How leave laws interact with each other, which ones apply, and what 
to do when more than one applies are some of the most vexing 
issues in leave management. There is no substitute for grinding 
through the details of each applicable law and perhaps creating a 
matrix of the various reasons for protected leave.

WHAT LEGAL AND LEGISLATIVE DEVELOPMENTS  
SHOULD EMPLOYERS WATCH FOR LATER THIS YEAR  
(OR NEXT) TO STAY ON TOP OF THIS EVOLVING ISSUE?

The issue of paid leave, and PSL specifically, continues to develop 
both at the legislative and judicial level. Some of the developments 
that may affect or are expected to affect the PSL patchwork include:

�� Task forces. Last year, the Duluth, Minnesota City Council created 
a task force to collect information, hold public hearings, and make 
recommendations to the City Council concerning sick and safe 
time. The task force has met twice monthly, held public hearings, 
and posted online PSL surveys for employers and employees. 
The Task Force must make its recommendations by November. 
However, the outcome of the litigation involving the Minneapolis 
Safe and Sick Time law undoubtedly will affect the Duluth efforts.

�� Ballot initiatives. PSL laws have a greater chance of getting 
enacted through a ballot initiative than the legislative process. 
Depending on the outcome of the two lawsuits discussed above, 
Albuquerque voters may vote on a paid sick leave law this fall. 
Voters in other cities and states likely will also be voting on PSL 
initiatives through the ballot process.

�� Federal “safe harbor” bill. A unique bill providing relief from the 
PSL patchwork for multi-jurisdiction employees may be introduced 

in Congress soon. The HR Policy Association, an organization of 
chief human resources officers at 380 large companies with  
20 million employees worldwide has proposed that Congress 
create a “safe harbor” from state and local leave laws for “multi-
state employers that choose to voluntarily provide paid leave to 
their employees.” The proposal does not suggest that Congress 
enact a federal paid leave law to preempt state and local laws. 
Rather, it proposes that Congress enact a paid leave standard and 
that any employer that meets that standard would be shielded 
from liability under state or local law. 

Practical Law has many resources to help employers navigate PSL 
and other leave laws, including:

�� Paid Sick Leave State and Local Laws Chart: Overview 
(4-597-3867).

�� Vacation Pay State Laws Chart: Overview (1-584-6885).

�� Drafting a Paid Sick Leave Policy Checklist (7-601-3489).

�� Practice Note, Employee Handbooks: Best Practices (4-513-9448).

�� Standard Documents, including many state-specific versions:
�z Paid Time Off/Vacation Policy (2-517-9157);
�z Family and Medical Leave Policy (4-505-0573);
�z Pregnancy and Parental Leave Policy (9-505-1117);
�z Bereavement Leave Policy (3-505-8386); and
�z Attendance Policy (9-511-4469).


